Blackawton Parish Council
Established 1894

Topic: Legal Responsibility for the maintenance of the closed
Churchyard of St Michael’s, Blackawton

Date: 11 July 2024

Author: A Thom (Clerk)

1. Decisions Required
1.1. To consider whether to decide to write to the Parochial Church
Council for St Michael’s, Blackawton (PCC) to confirm that despite
the wording of the 1977 letter BPC will treat it as a request for BPC
to take over the churchyard from that date.
1.2. If BPC resolves to take on the maintenance responsibility, to
plan for carrying out maintenance:

a) Grounds maintenance — consider asking ARCCAS to carry out one cut
of frequent maintenance zones. Price discussed and pending.

b) Grounds maintenance — to confirm specifications for grounds
maintenance work. Quotes to be requested for consideration in 3
September meeting.

c) Gates — Made safe in June. Suggest lower priority than other projects.

d) Tree maintenance — Avenue of Cherry Trees Project.

e) Wall maintenance — To consider removal of the conifer next to the
lychgate. Permission would need to be requested from the planning
authority and quotes obtained.

- To review bulge on Main Street wall below conifer.

2. Background
The Clerk was asked in 2023 by Blackawton Parish Council’'s (BPC) insurer
whether BPC has legal responsibility for the maintenance of the closed St
Michael’'s Churchyard. A review of BPC's records revealed that whether BPC
has such legal responsibility was not clear. BPC had taken on the
responsibility in 1977, and BPC has been managing and paying for the
maintenance of the closed St Michael's Churchyard, but there was no record
of the specific legal transfer having been made.
| obtained legal advice from the National Association of Local Councils via the
Devon Association of Local Councils. The advice is that no written request
was made, as required by the Local Government Act 1972, therefore the legal
responsibility for the maintenance of the closed churchyard has not been
transferred to BPC.
The end of the advice:
Section 215(1) of the 1972 Act imposed the duty to maintain the closed
churchyard on the Parochial Church Council (PCC), being the
successor to the functions of the churchwardens or the burial board.
Section 215(2) of the 1972 Act enabled the PCC to transfer the
maintenance responsibility to the Parish Council so long as a valid
written notice under that section is served by the former on the latter. |
am not told that such a notice has been served.
In summary, on the information that | have the Parish Council has no
current responsibility for the maintenance of the closed churchyard at
St. Michael’s. It is, of course, still possible for the PCC to serve a
section 215(2) notice and transfer future maintenance of the closed
churchyard to the Parish Council
On 3 May 2024 the Archdeacon of Totnes advised BPC that the Exeter
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Diocesan Registrar had provided her legal advice:
the letter 17th May 1977 from the Revd Alan Teague, Vicar of
Blackawton at the time, to Mr Michael Toms as Chair of Blackawton
Parish Council constituted ‘a written request on that council’ as
required by the Act, and accordingly that the letter effected a transfer of
responsibility for the churchyard three months later. She would see the
fact that both the Parish Council and the Parochial Church Council
acted for the subsequent 46 years on the understanding that the
responsibility had been transferred as sufficient supporting evidence
that the transfer had indeed take place at that time.’

NALC view of the same letter:
The letter of 17 May 1977 states that as the churchyard has been
closed the maintenance is passed to the Parish Council, which is not
correct. The parochial church council has to serve a written request
under section 215 of the Local Government Act 1972 and the 1977
letter is not a request but a statement of (incorrect) fact.

Representatives of BPC and the PCC had a discussion meeting on 10 June
2024 with a view to progressing the matter of legal responsibility for the
maintenance of the closed Churchyard.

The Vicar said that the Diocese took the view that a legal transfer was
effected by the 1977 letter. He said that its corporate position is that making a
request now would create a precedent, exposing the Church to potential
claims from other PC’s, and that the Church will not do that. He asked BPC to
take legal advice on the wording of a letter from the PCC clarifying the intent
of the 1977 letter which could be considered to effect a legal transfer of
responsibility for the maintenance of the closed churchyard.

It was further agreed that if such a letter were found not be possible that BPC
and the PCC would ask their respective legal advisors to discuss this matter
directly with a view to finding a solution.

Subsequent to the 10 June meeting the PCC has told BPC it has again been
advised by the Diocesan Registrar it is:
not allowed to make the request again as this would be unlawful and
we would never be able to avoid any possible comeback further down
the line whether that be in a year or 100 years.

BPC has sought further advice from National Association of Local Councils via

Devon Association of Local Councils. The response confirmed the earlier view

that a valid request was not made in 1977. It also stated:
_One thing that | should have mentioned is that | am not sure whether
the parish council is now happy to accept that it has been responsible
for the churchyard since 1977. If it is happy with this position then it
could always write to the PCC to confirm that despite the wording of the
1977 letter it will treat it as a request for it to take over the churchyard
from that date._

Attachments

i. LET 2024 June 14 NALC BPC Legal Responsibility Blackawton
Churchyard Maintenance.pdf
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EM EM 2024 07 03 RE_ Advice Request - Legal Responsibility for the
Closed Blackawton Churchyard.pdf

iii. EM 20240710 Re_ Maintenance of Blackawton Churchyard - Advice

RED.pdf

iv. 20240610 Churchyard Discussion Meeting BPC PCC & Letter to

NALC.pdf
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